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Drafting of the Expulsion Clause in a
Partnership Agreement: A Practical
Approach
I. Introduction
Although the success of a small business organization rests upon
the sound personal relationships of its co-owners, 1 a well-constructed
legal framework, known as a partnership agreement, may have a significant impact on the business as a whole.' A carefully drafted partnership agreement may forestall friction among the partners3 or at
least, it may prevent a problem from growing to the point of stopping the business altogether." Because a troublemaker can quickly
ruin the relationships in a small business, those considering a partnership should anticipate this potential problem by including an expulsion clause in the partnership agreement.5
While an expulsion clause is arguably one of a partnership
1. According to Professor Robert W. Hillman,
There is considerable appeal in viewing a partnership as a commercial marriage. A partnership surely is a serious relationship that often plays an important
role in the lives of its participants. It is a relationship that may be far easier to
establish than to dissolve, a fact often overlooked by optimistic individuals who
are eager to combine their talents and resources.
Hillman, Misconduct as a Basis for Excluding or Expelling a Partner: Effecting Commercial
Divorce and Securing Custody of the Business, 78 Nw. U.L. REV. 527, 528-29 (1983).
2. Heyler, Drafting Problems of Partnership Agreements, 40 CALIF. L. REV. 67, 68
(1952).
3. "Dissatisfaction with a partner may arise from clearly objectionable conduct, such as
embezzlement of partnership funds, or from more subtle and subjective difficulties, such as the
perception that the individual has been uncooperative in advancing the partnership business."
Hillman, supra note 1,at 529.
4. Heyler, supra note 2, at 68.
5. The inclusion of a partnership expulsion clause helps to make sure that certain expulsions made by the partnership will be upheld by a court or an arbitrator if they are later
challenged. Id. at 79-80.
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agreement's most important features," it is often overlooked by business associates who are eager to begin a new venture.' When individuals discuss a potential business venture,' they are usually concerned
only with the mutual goals of that venture. 9 It is at this formative
stage, however, that a meaningful provision regarding the expulsion
of partners is most readily drafted, 10 because the prospective partners share a common sense of direction and can reach an agreement
on the delicate subject of partner expulsion."
Expulsion clauses have little or no practical benefit to those parties considering a partnership for a limited purpose, because the
partnership dissolves when the specific venture is concluded. When a
partnership is intended to continue past the occurrence of a single
event, however, an expulsion provision can have a significant impact
on the future operations of the business. 2 "Whatever their merit,
expulsion provisions carry the significant consequence that the expelled partner is entitled only to a cash settlement, without liquidation of the business." 3 Thus, when an expulsion clause has been
properly drafted an expelled partner can demand only the value of
his interest1 ' in the partnership and cannot force the business into
liquidation. 5
This Comment will focus on the importance of an expulsion
clause to an effective partnership agreement and the specific elements that should be included in such a clause. It will illustrate various approaches to the drafting of an expulsion clause and suggest
which of these approaches are most effective. In particular, this
Comment will address the role of good faith in the clause, the provisions governing whether expulsion should be for specific causes or
6. The expulsion clause is needed because lawsuits easily materialize in a partnership
gripped by turmoil. If left to the Uniform Partnership Act, problems may arise because the
Act is imprecise and somewhat uncoordinated within itself. A. BROMBERG, CRANE & BROMBERG ON PARTNERSHIPS

416 (1968).

7. Expulsion clauses are rare because of each partner's fear that others in the partnership may use the clause to gang up on him in the future. If properly limited, however, the
clause is very useful, especially for a professional firm that might be disqualified from taking
on a new client by the actions of one of its partners. Id. at 426.
8. See infra note 120.
9. These concerns typically include the general policies of organizing the business and
the generation of profits. Often, the prospective partners fail to consider in any relevant way
the consequences of a future break-up on either themselves or the business as a whole.
Schwartz, Breaking Up is Hard to Do, 64 MICH. BAR. J. 1336, 1336 (1985).
10. Id.
I. Id.
12. A. BROMBERG, supra note 6, at 496.
13. Id. at 426.
14. See infra note 52.
15. Bromberg, supra note 6, at 496.
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without cause, and the importance of including both a noncompetition clause and an arbitration clause in the agreement.
II.

The Importance of an Expulsion Clause

A.

Inclusion in the PartnershipAgreement

The Uniform Partnership Act 16 fixes the rights and duties of
parties seeking to become partners, 17 in the absence of any agreement made between them to the contrary. 18 Because decisions concerning the potential expulsion of a partner from an organization are
inherently difficult for new venturers to address, such decisions are
often avoided altogether.' 9 As difficult as it may be to address the
issue of partnership expulsion at the outset of a venture, it is still
easier to prepare for this possibility at the formation stage rather
than in the midst of organizational turmoil.2 0
Parties should be alert to the necessity 2 of including provisions
for the expulsion of problem partners in their agreement. 2 Not only
3
will the covenant encourage agreement between the partners, it will
also insure that if problems do arise in the future, they will be ad16. U.P.A. §§ 1-45, 6 U.L.A. 5-558 (1969). For example, in Delaware the Act is codified
at DEL. CODE ANN. tit. 6, § 1501 (1953).
17. In the absence of an agreement as to specific elements of the partnership agreement,
the general partnership laws of the Uniform Partnership Act, which may or may not satisfy
the intentions of the parties, will govern the partnership's affairs. Santangelo & Malone, Still
No PartnershipAgreement?, 64 MICH. BAR. J. 1222, 1222 (1985).
18. Mullin, PartnershipDissolution and Accounting, 63 CHI. BAR REC. 308 (1982).
19. Santangelo & Malone, supra note 17, at 1224.
20. When the clause is drafted, the parties will likely be neutral toward its particular
provisions, because the clause is not then being used against a partner. When the clause has
been used against a partner, however, the parties will have taken sides over the particular
expulsion. It is wisest, therefore, to draft the clause before it is to be used, when the partners
can be objective about its drafting. Id.
21. Some of the most bitter disputes arise after the business venture has become profitable to the partnership. Arguments arise over who has contributed the most to the partnership,
who has contributed the least, and who has received the most fringe benefits. Schwartz, supra
note 9, at 1336.
22. Professor Hillman states:
Because the U.P.A. provides that a partnership may be dissolved by the
express will of any of its partners, one might conclude that eliminating an undesirable partner would not pose a problem. The relative ease of this "normal"
type of partnership dissolution would appear to provide a ready mechanism enabling dissatisfied partners to dissolve their relationship and form a new partnership that does not include the offending partner. For a number of reasons, however, the consequences of dissolution by express will may cause dissatisfied
partners to conclude that dissolution of the relationship through this procedure
will not secure the objectives that they seek.
Hillman, supra note 1, at 531.
23. Comment, The Expulsion Clause in a Partnership Agreement: A Pre-Planned Dissolution, 13 U. CALIF. DAvis L. REV. 868, 870 (1980).
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dressed with a minimum of stress and dislocation. 4 Overlooking
such a consideration can produce unexpected and possibly devastating results by operation of law. 25
Because a partnership is a joint venture among the parties involved, the unilateral action of one party can have a significant effect
on the entire business.2 6 Thus, it is important for the business to be
able to remove a problem partner quickly and effectively because
without appropriate action, the party may dissolve the entire business and force liquidation of its assets. Uncontrolled dissolution is a
threat to the partnership as a viable business.2 7 While the Uniform
Partnership Act affords limited protection,2" the "real protection,
fully authorized by statute, is advance agreement among the
partners."2 9
B.

Specific Coverage in the Agreement

Expulsion provisions can effectively limit the amount of chaos
and friction that naturally results when a partner is removed." In
order to be effective, however, the clause must be clear and unambiguous, a" because it is intended to avoid the legal proceedings involved in the dissolution of a partnership.32 Thus, the agreement
must be drafted such that it avoids ambiguity and leaves nothing for
24. "Where partners recognize the termination provisions of a partnership agreement as
fair, comprehensive and clear, the termination of a partnership may occur with a minimum of
stress and dislocation." Penny & Leon, Remedies on the Breakup of Partnerships,8 ADVOC.
Q. 129 (1987) [hereinafter Leon].
25. Id.
26. The Uniform Partnership Act provides: "An admission or representation made by
any partner concerning partnership affairs within the scope of his authority as conferred by
this chapter is evidence against the partnership." U.P.A. § 12, 6 U.L.A. 160 (1969) (codified at
DEL. CODE ANN. tit. 6, § 1512 (1953)).
27. Bromberg, PartnershipDissolution - Causes, Consequences and Cures, 43 TEX. L.
REV. 631, 631 (1965).
28. "The procedures established by the U.P.A. for removing a partner are frequently
ineffective, vague, time consuming, and potentially perilous for those initiating the removal."
Hillman, supra note I, at 559.
29. Bromberg, supra note 27, at 668.
30. Malone suggests that an expulsion clause should be as simple as possible and include
the following features. First, a partner may be expelled from the partnership on a showing of
cause or without a showing of cause. Second, seventy-five percent of the partners in interest
need to approve an expulsion, and expulsion may occur only if the target partner has been
given a five-day notice in writing about the intended vote. Third, the partnership will pay the
expelled partner all of the money left in his capital account up to the day of the actual expulsion, in addition to a share in the profits of the partnership to that same day, less any draws
that the expelled partner has made on the account. Fourth, the money to be paid to the expelled partner must be turned over within sixty days of the expulsion, and this amount will not
include any interest on the money accrued subsequent to the expulsion. Santangelo & Malone,
supra note 17, at 1228.
31. See, e.g., Gill v. Mallory, 274 A.D. 84, 87, 80 N.Y.S.2d 155, 156 (1984).
32. Id.
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the expelled partner to contend in court if he resists expulsion. 33
Often the dissolution of a partnership is followed by the liquidation of the business.3 4 Liquidation results in the conversion of assets
from their present form into a form capable of division and distribution. In effect, partnership assets are sold for cash,3 5 a procedure that
is extremely disruptive to a business that intends to continue. Fortunately, such a result need not occur 36 if the partnership agreement
provides for the continuation of the business.37 In fact, if the departing partner is paid for his partnership contribution and his share of
the accumulated profits to the date of his departure, the partnership
may continue operating 38 without interruption. 9
The courts strictly interpret the language of expulsion clauses to
33. Id.
34. U.P.A. § 40, 6 U.L.A. 174 (1969) (codified at DEL. CODE ANN. tit. 6, § 1540
(1953)).
35. Courts strictly interpret the term "liquidate." In Heard v. Carter, 159 Ga. App. 801,
-,
285 S.E.2d 246, 247 (1981), the court was unpersuaded by the defendant's argument
that the word "liquidate" meant "distribute in kind." Thus, the court held that the term "liquidate" means to convert assets into a form that is easily divisible. It does not mean to give one
piece of the partnership's assets to one partner, and another piece to another partner. Id.
36. Bromberg suggests that if the expelled partner is paid in cash the net amount due
him from the firm and he is protected from firm liabilities, the clause will be considered valid
if the expelled partner later attacks it. Bromberg, supra note 27, at 652.
37. See Lonning v. Kurtz, 291 N.W.2d 438, 441 (N.D. 1980).
38. According to Professor Hillman,
[tihe right to continue the business following an expulsion is subject to only
three conditions - the expulsion must be bona fide under the partnership agreement, the expelled partner must receive an account settlement in accordance
with the partnership agreement, and the expelled partner must be protected
from the partnership liabilities.
Hillman, supra note 1, at 579.
39. The Lonning partnership contract addressed this situation in two important provisions. Because they are examples of good drafting, they are reproduced in full below.
ARTICLE X: The death, retirement, expulsion or absence of any partner
will not dissolve the partnership as to other partners unless agreed by all
partners.
ARTICLE XI: In the event any partner leaves the partnership by reason of
death, disability, expulsion, retirement, or for any other reason, the departing
partner or successor in interest must first offer and sell to the remaining partners
its partnership interest. Said option to purchase by the remaining partners shall
extend for a period of ninety (90) days after written notice to the remaining
partners. Said departing partner must make his share available pro-rata to the
remaining partners. For purposes of any purchase under the terms of this article,
if the partners cannot agree on a price, the selling price of said departing partner's interest in the partnership's real property shall be determined by competent
real estate appraisers. The parties to this agreement must select two appraisers
and the two selected appraisers shall select a third appraiser. The three appraisers must agree to a market value of said property for the purpose of distribution
to the departing partner. If the three appraisers cannot agree, new appraisers
shall be selected, again pursuant to this article. The decision of the three appraisers shall become binding on all partners.
Lonning, 291 N.W.2d at 441.
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avoid possible misuse and misinterpretation.4" Thus, the drafter of
such a provision must keep in mind that every word needs to have
meaning within the clause, and no intended word should be left out,
because this omissions could be a source of confusion and ultimately
a court battle. Avoiding such a battle is the purpose of the clause's
inclusion in the agreement in the first place.
The importance of careful and complete draftsmanship is sug1 for example, the trial court
gested by case law. In Heard v. Carter,"
declared the disputed expulsion clause unambiguous4 2 as to the respective roles of the partners in the dissolution of the partnership.
The Georgia Court of Appeals, however, disagreed and concluded
that the language of the agreement did not specifically state that the
parties intended the remaining partners to carry on the winding up
of the business. Thus, the appellate court held that in the absence of
specific language stating that only the remaining partners are to control the process, the court will look to the general provision of the
Uniform Partnership Act to decide what is meant."3
The lesson from Heard is that the drafter of an expulsion clause
must favor specificity over generality. If the drafter intends that the
remaining partners are to have responsibility for carrying on the dissolution process of the partnership, this intention should be stated
with particularity. An unarticulated assumption that an expelled
partner will not participate in the winding-up will not be judicially
enforced. Because the Uniform Partnership Act makes the positive
assertion that all partners will participate in this process, 4 the expul40. Hillman, supra note 1, at 561. This commentator notes that a partnership expulsion
clause may have a happy childhood but a difficult adult life. At the formation stage of the
clause, it will be viewed as a beneficial tool used only to foster the goals of the business as a
whole. When the clause is actually used to expel a problem partner, however, no pretense of
mutual benefit need be offered to support its use. The very nature of the clause is that it is a
weapon used against a single partner for the benefit of the remaining partners. Thus, an expulsion may be brutal, and because of its severity, it represents the most direct squeeze-out technique available in a partnership. Id.
41. 159 Ga. App. 801, 285 S.E.2d 246 (1981).
42. The pertinent section of the agreement read: "If the remaining partners do not elect
to purchase the interest of the withdrawing partner, the partnersshall proceed with reasonable
promptness to liquidate the business of the partnership." 159 Ga. App. at __ , 285 S.E.2d at
248 (emphasis added).
43. Id. at __ , 285 S.E.2d at 248.
44. The Uniform Partnership Act states:
Unless otherwise agreed the partners who have not wrongfully dissolved the
partnership or the legal representative of the last surviving partner, not bankrupt, has the right to wind up the partnership affairs; provided, however, that
any partner, his legal representative or his assignee, upon cause shown, may obtain winding up by the court.
U.P.A. § 37, 6 U.L.A. 444 (1969) (codified at DEL. LAWS ANN. tit. 6, § 1537 (1953)) (emphasis added).
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sion agreement should specifically state that only the remaining partners are to be involved in this process. Similar care must be given to
specificity in drafting other aspects of the expulsion clause," 5 as such
care ultimately prevents litigation.
Not all commentators agree that the inclusion of a specific,
complete expulsion clause in the partnership agreement is the best
approach. At least one commentator has suggested that the partnership agreement should be as simple as possible, with the understand-47
ing that it is a working document."' While this position has merit,
case law suggests that what is included in the clause will be binding
in resolving future difficulties. If an important point is left out, in the
name of simplicity, that point will not be implied later by the court
or an arbitrator. This Comment suggests that it is crucially important, therefore, to make the clause as conclusive as possible in order
to eliminate any ambiguity in the clause. The tighter the clause, the
better for all parties when it becomes time to implement it.
Thus, the inclusion of a complete, specific expulsion clause is of
vital importance to a partnership agreement. There is no statutory or

common law right to expel a partner from a partnership without carrying out a complete dissolution and forming a new partnership."
The Uniform Partnership Act does, however, provide that if prospective partners agree to such a provision, the courts will give it effect."
45. See Levy v. Nassau Queens Medical Group, 102 A.D.2d 845, 845, 476 N.Y.S.2d
613, 614 (1984) ("The purpose of the termination clause was to provide a simple, practical
and speedy method of separating a partner from the partnership and in the absence of undue
penalty or unjust forfeiture, the court may not frustrate this purpose.").
46. Santangelo & Malone, supra note 17, at 1226.
47. Logically, the document should not be more complex than it needs to be. The important terms should be included and carefully defined in any instance where there might be the
slightest confusion as to their meaning. The document should not, however, be sparse or limited. Indeed, the agreement should be as complete as possible in order to avoid confusion over
any of its points. Cf. supra note 29.
48. Gelder Medical Group v. Webber, 41 N.Y.2d 680, 683, 394 N.Y.S.2d 867, 870, 363
N.E.2d 573, 576 (1976).
49. Section 31 of the Uniform Partnership Act sets forth the causes of dissolution in a
partnership. Subsection (I), paragraph (d) sets forth the specific provisions for the expulsion of
a partner. The author includes the entire section in order to give a more complete understanding of the causes of dissolution of a partnership, in general, with special emphasis on the
particular provisions of expulsion of a partner. The section states:
Dissolution is caused: (1) Without violation of this agreement between the
partners: (a) By the termination of the definite term or particular undertaking
specified in the agreement; (b) By the express will of any partner when no definite term or particular undertaking is specified; (c) By the express will of all the
partners who have not assigned their interests or suffered them to be charged for
their separate debts, either before or after the termination of any specified term
or particular undertaking; (d) By the expulsion of any partnerfrom the business
bona fide in accordance with such a power conferred by the agreement between
the partners; (2) In contravention of the agreement between the partners, where
the circumstances do not permit a dissolution under any other provision of this
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Persons contemplating entering a partnership should avail themselves of this alternative to costly, time-consuming, and businessthreatening litigation.
III.

Specific Elements of the Expulsion Clause

Following a decision to include an expulsion clause in the agreement, the drafters must consider what elements should be included
in the clause to make it most effective. 50 Key provisions in an effective expulsion clause include several elements. The first is the nature
of the good faith requirement, if any, in the clause. Second, a clause
should address whether the expelled partners are entitled to notice of
the expulsion or of the vote to expel. Third, the clause should state
whether expulsion must be for cause or whether it can occur without
a showing of cause. Fourth, an effective expulsion provision may also
contain a covenant not to compete, which stipulates that any conflict
that arises out of the provision should be settled by arbitration. Finally, because of the important role that goodwill 51 plays in a busisection, by the express will of any partner at any time; (3) By any event which
makes it unlawful for the business of the partnership to be carried on or for the
members to carry it on in partnership; (4) By the death of any partner; (5) By
the bankruptcy of any partner or the partnership; (6) By decree of court under §
1532 of this title.
U.P.A. § 31, 6 ULA. 376 (1969) (codified at DEL. CODE ANN. tit. 6, § 1531 (1953)) (emphasis added).
50. A suggested form for an expulsion clause is included in AM. JUR. LEGAL FORMS §
194:601.
Expulsion of partner: The partnership may expel any partner by a vote of
the remaining partners holding - percent (_
%) of the partnership interest if the partner to be expelled has (1) conducted himself in a manner that
brings adverse publicity to the partnership, (2) conducted himself in any fiduciary matter to the detriment of the partnership, (3) filed bankruptcy proceedings
or made an assignment of his partnership interest for the benefit of creditors, (4)
had involuntary bankruptcy proceedings initiated against him, or (5) subjected
the partnership to an action for his gross negligence. Any partner who shall be
expelled from the partnership shall be entitled to a reimbursement of his capital
contribution to the partnership, and shall receive interest thereon of
percent (_%)
from the date of expulsion until the capital shall be repaid in full.
He shall not be entitled to any share of the profits nor shall be liable for any
share of the losses during the fiscal year in which he is expelled, or in any future
year, for business in process at the time of his expulsion but not completed.
14 AM. JUR. LEGAL FORMS 2D Partnership § 194:601 (1971).
51. Goodwill has been termed a "slippery intangible" because "it is so elusive that a
cynic may wonder whether it serves any purpose beyond the padding of one partner's claim
against another when there is a disputed dissolution and no arm's length valuation of the
business." A. BROMBERG, supra note 6, at 477. Goodwill is an intangible property right that is
more difficult to identify and value than more substantive forms of property, such as land or
chattel. Goodwill is entirely the product of human effort, and it cannot be separated from the
business. Goodwill includes such elements as the name of the business, its location, its reputation for honesty and fair dealings, and the personal characteristics of the individual partners.
Warner, Savey & Sailors, Theory and Evaluation of Business and Professional Goodwill
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ness, the expulsion provision should address the difficult problems of
assessing the value 52 of a business' goodwill 53 and providing for its
disbursement to an expelled partner.
A.

The Nature of the Good Faith Requirement

One of the first considerations that the drafter of the expulsion
provisions faces is the necessity of good faith in the decision to expel
a partner. 4 In English common law, the requirement of good faith is
implied even if it is not expressly included in the expulsion provision. 5 5 Indeed, English law provides that if a partner uses the power
of the expulsion clause for improper purposes, the expulsion will be
invalid.56 Good faith, according to English common law, has two important elements: that the expelling partners act with the utmost
fairness and that they afford the offending member the opportunity
to challenge his expulsion.5 7
The English consider good faith an integral element of the expulsion process because when parties seek to employ the expulsion
clause, they are acting as a "tribunal . . .invested with authority to
adjudicate upon matters involving civil consequences to individuals."' 58 This approach is concerned that persons might use the power
granted to them by the expulsion clause to gain an unfair advantage
over the expelled partner by purchasing his share of the business at
an advantageous price. 59 Therefore, the exercise of good faith is an
Upon Dissolution, Contest, or General Sale in Washington State, 23 GONZ. L. REV. 113
(1988) [hereinafter Warner].
52. The value of goodwill is sometimes arbitrarily set at a fixed sum. For example, such
a sum might be a multiple of the business' average annual profits for the past several year or a
percentage of accounts receivable at the time of dissolution. This determination, however, depends a great deal upon the nature of the business, the extent to which a well-known name and
reputation of a business attract clients, and most importantly, the high earning record of the
business. M. VOLZ & A. BURGER, THE DRAFTING OF PARTNERSHIP AGREEMENTS 118 (6th ed.
1976) [hereinafter VOLZ].
53. Commercial goodwill is conceptually easier to evaluate than professional goodwill,
although itcan still be inferred only by subtracting the tangible assets of a business from the
total value of the business. Two approaches to evaluating this worth are the present value of
superior earnings and the master valuation account. Warner, supra note 51, at 123.
54. Black's Law Dictionary defines good faith, in part, as follows: "Good faith is an
intangible and abstract quality with no technical meaning or statutory definition, and itencompasses, among other things, an honest belief, the absence of malice and the absence of
design to defraud or to seek an unconscionable advantage .
BLACK'S LAW DICTIONARY
353 (5th ed. 1983).
55. "It is an essential feature of any partnership relationship that each and every partner be just and faithful to one another." Davies, The Good Faith Principle and the Expulsion
Clause in Partnership Law, 33 CONy. & PROP. LAW. (n.s.) 32, 32 (1969).
56. Id. at 33.
57. Id.
58. Davies, supra note 55, at 42.
59. Id. at 33.
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implied requirement in the use of the expulsion clause.
The language of the Uniform Partnership Act implies that this
approach has been adopted in the United States. 0 Some commentators have, in fact, stressed that when a partnership grants the right
to expel, such power will be strictly construed and may only be exercised in good faith.6 1 While on the surface this conclusion seems
proper, it is not necessarily correct.62
Case law reveals a more accurate interpretation of the good
faith requirement. In essence, good faith will be implied only if there
is evidence that the purpose of the severance was to gain any business or property advantage to the remaining partners.6 3 The courts
will not imply a good faith requirement for the expulsion of a partner, if the clause that grants this power does not include such a provision; to imply such a requirement would add additional elements to
the agreement that were not included by the partners themselves.
For example, in Gill v. Maloney,4 the partnership agreement
provided that a majority in interest could expel a partner if they
determined that the expulsion was in the best interest of the firm.
The plaintiff had been expelled from the firm when other partners
determined that the plaintiff's presence interfered with the firm's
productivity. The plaintiff argued that the majority's decision was
made selfishly and, therefore, in bad faith. The court looked to the
specific wording of the expulsion clause and found that no provision
concerning good faith had been incorporated into the clause. Noting
this omission, the court stated: "We do not think that it was the
purpose of the agreement to offer such an issue [of the requirement
of good faith] to be litigated whenever this clause in the agreement
was availed of by the majority in interest."6 5 The court further
noted: "The purpose [of the expulsion clause] was to minimize litiga60.

Section 21 of the Uniform Partnership Act states:

(I) Every partner must account to the partnership for any benefit, and hold
as trustee for it any profits derived by him without the consent of the other
partners from any transaction connected with the formation, conduct, or liquidation of the partnership or from any use by him of its property.
U.P.A. § 21, 6 U.L.A. 258 (1969) (codified at DEL. CODE ANN. tit. 6, § 1521 (1953)).
61. Leon, supra note 24, at 133.
62. The major statutory provisions on the expulsion of partners are found in section 31
of the U.P.A., which provides that expulsion is a cause of dissolution, and section 38, which
establishes the consequences that flow from an expulsion. Under these sections, the only standard in which the expulsion clause will be measured is that the expulsion must be bona fide in
accordance with the partnership agreement. Hillman, supra note 1, at 56-62.
63. See, e.g., Holeman v. Coie, II Wash. App. 195, 522 P.2d 515, 523 (1974).
64. 274 A.D. 84, 80 N.Y.S.2d 155 (1948).
65. Id. at 85, 80 N.Y.S.2d at 157.
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tion, not to create new issues to be tried .
"..68
Gill's reasoning is consistent with the general American view of
the good faith requirement. This view implies a good faith requirement for the day-to-day business affairs of the partnership, as well as
to actions that are derived from a desire to gain an unscrupulous
property advantage for the remaining partners. Good faith, however,
is not implied when the partners disagree over the management of
the business and feel that the expulsion of one of the partners is in
the best interest of the business.6 7
Thus, when drafting the expulsion clause, the drafter should directly confront the issue of good faith, in order to avoid ambiguity as
to what the parties' true intentions were. This Comment recommends that the clause state that there is no good faith requirement
in actions by a majority when exercising the provision. The clause
should clearly state that the partners in interest reserve the right to
expel a partner, and that a showing of good faith is not required to
justify the actions taken by the majority. By drafting the clause in
this manner, the partners' intentions will not be second-guessed.
Such a provision will not, however, allow the majority in interest too much unrestrained freedom in exercising its power to expel.
As noted previously, 8 the common law and the Uniform Partnership
Act will imply a good faith requirement to the day-to-day business
activities of the partnership and to dealings in which it is shown that
the partners are acting to gain an unfair advantage over the property
of the partnership with regard to an expelled partner. Therefore, the
partnership is protected from wrongful expulsions by the law. The
need for good faith as an element of expulsions, therefore, serves no
benefit to the operation of the clause but conversely, serves only as a
condition precedent to the expulsion, and a target partner may fight
his expulsion by showing that the condition was not met. As a practical matter, therefore, the expulsion clause should address the good
faith requirement and state that it is inapplicable to the decision to
expel a partner.
B.

Notice of Expulsion

Intertwined with the concept of good faith is a requirement imposed by the British that notice be provided to a partner faced with
66. Id.
67. Levy v. Nassau Queens Medical Group, 102 A.D.2d 845, 845, 476 N.Y.S.2d 613,
614 (1984).
68. See supra note 63 and accompanying text.
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expulsion.6 9 The basis of this requirement is that every person should
be allowed the opportunity to rebut charges made against him.
While this concept plays to our moral sense of what is right,70 it is

not a requirement of law.
The seminal American case discussing the requirement of notice
is Holeman v. Coie. 72 In Holeman, the plaintiff was the target partner of an expulsion proceeding. He was not given notice of the
scheduled vote on his expulsion, nor was he given the reasons for his
expulsion after the vote had been recorded. The partnership agreement was silent as to the need for either action, and the plaintiff
contended that due process guaranteed him a right to notice and an
opportunity to be heard. 3
The court flatly rejected the plaintiff's contentions and held that
when the contract language is plain and unambiguous, a court
should not interfere with its operations. 7" The court stated that the
parties chose to "adopt a guillotine approach, rather than a more
diplomatic approach, to the expulsion of partners" 75 and that, because this was their wish, it was not the court's role to interfere.7
Because expulsion clauses are drafted for the very purpose of
quickly and cleanly removing a problem partner from a business, the
drafter of the clause is advised to confront the concept of notice and
to state that notice will not be afforded to the expelled partner. By
clearly indicating that notice is not applicable to the operation of the
expulsion clause, the expelling partners will run no risk that the ex69. Davies, supra note 55, at 33.
70. "Providing notice and a hearing on a proposed expulsion would permit the partner
under attack to present his or her case and, perhaps, to persuade the other partners not to
exercise their power of expulsion." Hillman, Misconduct As a Basis for Excluding or Expelling a Partner: Effecting Commercial Divorce and Securing Custody of the Business, 78 Nw.
U.L. REv. 527, 576 (1983).
71. See infra note 73 and accompanying text.
72. 11 Wash. App. 195, 522 P.2d 515 (1974).
73. Id. at 208, 522 P.2d at 519.
74. "To interject those issues [of notice and the opportunity to be heard] would be to
rewrite the agreement of the parties, a function we neither presume nor assume." Id. at 208,
522 P.2d at 523.
75. Id. at 210, 522 P.2d at 524.
76. Id. In Holeman, the partnership involved was a law firm. The court noted the functionality of an effective expulsion clause for a professional partnership.
We conclude that these parties contractually agreed to the very method of
expulsion exercised by the defendants, i.e., a clean, quick, and expedient severence, with a clear method of accounting. It is not difficult to understand why
parties to such a professional relationship would find this method desireable.
This case, which consumed 4 years of litigation, and the attendant publicity,
illustrates the virtues of this method of expulsion . . . [t]o imply terms not expressed in this partnership frustrates the unambiguous language of the agreement and the result contemplated.
Id.
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pelled partner will find a sympathetic fact-finder willing to imply a
notice requirement into the clause. As the court in Holeman correctly surmised, implying extra terms not included in the contract
would only slow the expulsion process down, damaging the business
and working counter to the goals 77
and objectives of the expulsion
clause's inclusion in the agreement.
C.

The Requirement of Cause

One of the most basic issues that the expulsion clause should
address is whether the expulsion must be made for cause. The approach taken will likely be based upon the particular business philosophies of the partners involved. If the partnership is most concerned
with attracting new members, it might decide that a showing of
cause be required.78 In contrast, if the business is primarily concerned with the smooth operation and continuation of its affairs, it
might desire expulsion without a showing of cause.7
1. Expulsions for Cause.-If the parties decide that they desire a for cause expulsion provision, they must decide what will constitute cause in terms of the agreement.8 0 In making this determination, drafters should note what the court in Gelder Medical Group v.
Webber"1 correctly surmised: every expulsion is for cause of some
82
sort - fancied or real.
Many commentators have suggested possible grounds for expulsion.8 a Typical of these suggestions are habitual drunkenness, permanent paralysis and the consistent neglect for partnership goodwill.8 4
77. Id. at 211, 522 P.2d at 524.
78. Comment, supra note 23, at 874.
79. Id. at 875.
80. Heyler states that minimization of disputes over the expulsion clause is a high priority in the drafting of the clause. He suggests, as a means of limiting possible disputes over the
clause, that sole power should be given to the expelling partners to determine the existence of
grounds for expulsion. In this manner, the expelled partner may not contest the expulsion for
cause on the grounds that the cause did not in fact exist. If the expelling partners have the
final say in what shall constitute cause, then the expelled partner's ability to resist his ouster is
limited. Heyler, supra note 2, at 80.
81. 41 N.Y.2d 680, 394 N.Y.S.2d 867, 363 N.E.2d 573 (1976).
82. Id. at 684, 394 N.Y.S.2d at 871, 363 N.E.2d at 577.
83. Malone suggests several reasons that might be bona fide cause for a law firm's expulsion of a partner. They include: disbarment, suspension, disciplinary action by any duly
constituted authority, persistent professional misconduct in violation of the state bar or of the
American Bar Association codes, persistent pursuit of a course of action that injures the professional standing of the firm after the remaining partners have asked the offending partner to
desist, insolvency, bankruptcy, or breach of the partnership agreement in such a way that
other partners agree that the offending partner should be expelled. Santangelo & Malone,
supra note 17, at 1225.
84. There is some contradiction as to whether goodwill applies to professional organiza-
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A drafter of this provision should remember, however, that this list is
only illustrative of the possible reasons available. Discussions with
prospective partners about what should constitute cause for expulsion are an excellent way to tailor the provisions of the clause to fit
the needs of the particular clients.
Partnerships that decide upon a for cause requirement for expulsion should realize that they create a factual question that must
be established by the expelling partners for the expulsion to be bona
fide.85 The partners must be able to demonstrate that the condition
for expulsion has been met, or the expelled partner will have grounds
to bring a legal action to have the expulsion voided. If this occurs,
the expelled partner will be readmitted to the partnership and the
remaining partners may be liable for damages as a result of wrongful expulsion.8 6
The decision to make expulsion contingent on a particular cause
also affects voting requirements. Because the decision to expel a
member for cause seems to strike most persons as more fair than
does expulsion without cause, it seems reasonable that expulsion
based on cause may be bona fide with a simple majority or even a
super-majority vote. 87 Conversely, if the clause provides for expulsion without a showing of cause, it seems necessary that the vote to
expel should be unanimous or at least a super-majority of the
partnership.88
2. Expulsions Without Cause.-As discussed in the prior section, a requirement that expulsion be for cause makes it more difficult to remove a partner and, therefore, makes the prospective partnership more attractive to those people who consider joining it. 89
Expulsion without cause seems more arbitrary and gives the appeartions. In Siddall v. Keating, 8 A.D.2d 44, 185 N.Y.S.2d 630 (1959), the court observed that
the nature of professional goodwill is tied directly to the individual skill of its members and
may not be distributed to partners upon dissolution. But see In re Marriage of Hall, 103
Wash.2d 236, 692 P.2d 175 (1984) (holding that a professional practitioner may be entitled to
a share in the goodwill of his former partnership).
85. M. VOLZ & A. BURGER, THE DRAFTING OF PARTNERSHIP AGREEMENTS 95 (6th ed.
1976).
86. Section 38 of the Uniform Partnership Act provides that: "(2) When dissolution is
caused in contravention of the partnership agreement the rights of the partners shall be as
follows: (a) Each partner who has not caused dissolution wrongfully shall have . . . II. The
right, as against each partner who has caused the dissolution wrongfully, to damages for
breach of the agreement." U.P.A. § 38, 6 U.L.A. 456 (1969) (codified at DEL. CODE ANN. tit.
6, § 1538 (1953)).
87. Heyler, supra note 2, at 80.
88. Id.
89. Comment, supra note 23, at 874.
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ance that partners might wield the power to expel indiscriminately.
Such power might scare off potential partners.90
An agreement that provides for expulsion without cause, however, has advantages. As a practical matter, the expulsion process is
simplified greatly when the provision allows for expulsion without
cause. The only consideration to be addressed by the partnership
concerns what percentage of the partners need to agree to the
expulsion.9 1
Further, if the expulsion is bona fide without cause, the expelled
partner has fewer grounds that he may argue against his expulsion.
He may argue that the expulsion was in bad faith,9 2 but he may not
attack the expulsion on the grounds that it did not satisfy the conditions set forth in the agreement. In order to make the provision most
effective, the clause should provide for expulsion without cause. The
majority vote necessary to pass the motion should be set either above
three-quarters of the entire partnership or unanimous vote.
D. A Covenant Not to Compete
Covenants not to compete are common and generally acceptable
to the courts.9 3 A covenant not to compete can be of great importance to a small business that could find itself substantially affected
by a former partner's direct competition with his old business.94 The
prevailing thought regarding covenants not to compete can be succinctly summarized as follows: "[I]f they are reasonable as to time
and area, necessary to protect legitimate interests, not harmful to the
public, and not unduly burdensome, they will be enforced." 9 In sum,
covenants not to compete must be reasonable, and their reasonableness is measured by the context and the circumstances in which enforcement is sought. 96
As a corollary to the expulsion clause, partners may wish to
avail themselves of the benefits of a covenant not to compete. If the
covenant is to have effect, it must be expressly stated in the partner90. Id.
91. Comment, supra note 23, at 874.
92. See supra notes 67-68 and accompanying text.
93. See, e.g., Gelder Medical Group v. Webber, 41 N.Y.2d 680, 394 N.Y.S.2d 867, 363
N.E.2d 573 (1976).
94. Not infrequently, partnership agreements will include covenants that preclude a
withdrawn or expelled partner from competing with those continuing the business. Hillman,
supra note 1, at 534.
95. Gelder, 41 N.Y.2d at 683, 394 N.Y.S.2d at 870, 363 N.E.2d at 576.
96. Id.
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ship agreement. The courts will not imply that such a clause exists.97
In the absence of an express covenant, an expelled partner is free to
set up a business similar to the one he just left and to go into direct
competition with his former partners, including competition for clientele belonging to the former business. 8
So that it may be enforced against potential challenges, a covenant not to compete should include several elements. First, the covenant must be partial or restricted in its operation with respect to
time and place. 99 In other words, the covenant must be reasonable in
how long it will be in effect and in what geographical limitations it
places on the expelled partner's competition.
Second, because the covenant not to compete is a contract, it
must be given for good and fair consideration."' 0 Sufficient consideration might be payment upon departure of an interest in the former
partnership's goodwill.1"' If the expelled partner accepts such a payment in the negotiation of the clause, there is sufficient consideration
to bar the expelled partner from contesting the clause.
Finally, the covenant not to compete must be reasonable. 0 '
While reasonableness is generally defined in terms of time and geography, it may also be judged by the effect that the clause might have
upon the local community."0 3 Such criteria is rational considering
that the local community is, in effect, a third party beneficiary to the
contracting parties. For example, if the parties were the only five
doctors in a small village and the expelled partner was the only surgeon of the five, the community would be adversely affected by a
covenant that did not allow him to set up an office in that village.
Therefore, the covenant must be reasonable with respect to the needs
10 4

of the local community.

The drafter of the expulsion clause is encouraged to include a
covenant not to compete in the provisions of the clause. The attorney
should discuss with the clients the goals of the covenant. Are they
97. Courts require an express covenant not to compete because such a covenant is a
restraint on trade. See Denawetz v. Milch, 407 Pa. 115, 120, 178 A.2d 701, 704 (1962).
98. Denawetz noted that an expelled partner is free to move down the street and to go
into direct competition with his old business. The only way a court can enjoin such a practice,
absent the inclusion of a covenant not to compete, is a showing that the expelled partner is
passing his goods and services off as those of his former business. Id. at 120, 178 A.2d at 704.
99. Eldridge v. Johnston, 195 Or. 379, -, 245 P.2d 239, 250 (1952).
100. Id.
101. Denawetz, 407 Pa. at 120, 178 A.2d at 704.
102. Eldridge, 195 Or. at __,
245 P.2d at 250.
103. Gelder Medical Group v. Webber, 41 N.Y.2d 680, 683, 394 N.Y.S.2d 867, 870,
363 N.E.2d 573, 576 (1976).
104. Id.
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looking to protect their business goodwill or are they concerned with
the punishment of an unfit partner? The covenant should be limited
to five years at the most and restricted in geography to the smallest
acceptable common denominator of which the parties will agree. 105
In the abstract, it is impossible to suggest a geographical distance for
this calculation. Thus, the attorney should look to the specifics of the
particular business. The only consideration of which a drafter must
be cognizant is that the courts look with disfavor upon restrictive
covenants. The covenant not to compete, therefore, should be drafted
in a way to make it minimally burdensome to the parties and the
community, while simultaneously providing for the parties' needs.
It is the attorney's001 job to make sure that the parties understand the importance of including a covenant not to compete in their
partnership agreement. The covenant's principal value is to protect
the business' goodwill.10 7 Because the purpose of the expulsion clause
is to insure that a business continues uninterrupted after a partner
has left,' 0 8 the inclusion of a covenant not to compete is necessary"0 9
to insure that the business goodwill is protected." 0 Central to this
concept is the notion that the covenant is designed to restrict "actual
competition.""'
E. An Arbitration Clause
In order to draft expulsion provisions that are the most useful to
a partnership, the parties might wish to consider including a clause
that gives binding authority to an arbitrator in the event of disputes
over the expulsion. Arbitration has several benefits that fit squarely
within the goals of the expulsion clause. Arbitration is not suited to
every business situation, however, and its inclusion in the partnership
105. Id. at 683, 394 N.Y.S.2d at 867, 363 N.E.2d at 576.
106. Questions may arise about who the attorney represents in the partnership. If the
attorney represents all partners, such joint representation may cause a problem during an expulsion. The attorney may have knowledge of information that is privileged, and, during the
expulsion, the attorney may find it necessary to withdraw from the case in order to conform
with professional standards of conduct governing conflicts of interest. Schwartz, supra note 9,
at 1336.
107. Eldridge v. Johnston, 195 Or. 379, -, 245 P.2d 239, 251 (1952).
108. See supra notes 26-29 and accompanying text.
109. Often, an expelled partner possesses confidential or privileged information. Because
direct competition by an expelled partner with superior information could be damaging to the
future of the continuing business, the covenant not to compete may aid in protecting the ongoing business. Schwartz, supra note 9, at 1337.
110. Schwartz suggests that if a covenant not to compete is not possible, the parties
should agree on a covenant of nondisclosure of business secrets or process, or for the payment
of customers taken by the departing partner. Id.
I11. Eldridge, 195 Or. at __ , 245 P.2d at 253.
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expulsion clause is dependent upon the needs of the parties.
Courts favor arbitration clauses. "The announced policy of [the
state of New York] favors and encourages arbitration as a means of
conserving the time and resources of the courts and the contracting
parties."' 12 Because of a tremendous backlog of cases in the American court system, courts are eager to accept arbitration clauses that
are included in partnership agreements. 3
Arbitration clauses provide the parties with several benefits:
speed, low cost, privacy and expertise. 1 4 Because expulsion provisions are intended to enable the business to continue uninterrupted,
arbitration provides an excellent way to resolve conflicts that arise
under its operation. Arbitration also has the benefit of confidentiality. Because disputes are decided privately, the public need not become aware of the internal conflicts of a business." 5
Arbitration also has the important benefit of allowing the parties to place the appropriate emphasis on the particular areas of concern to them." 6 For example, if the parties are primarily concerned
with how an expulsion will affect the tax consequences of the various
parties, an arbitrator might be able to consider this concern and ad117
dress it in a manner better than a judge and jury would.
As noted previously, however, arbitration may not be best-suited
for every small business. Arbitration discovery practices are more
limited than the court system and arbitrators may not be able to
provide the injunctive relief sought by the parties involved." 8 Further, the parties might waste time arguing whether theirs is a case
suitable for arbitration rather than arguing the merits of the case."'
When the parties discuss whether to include an arbitration
clause in the partnership agreement, the drafter again should focus
upon the client's needs. If the parties are primarily concerned with
removing a problem partner and continuing the business, an arbitration clause is helpful. 2 ' If, however, the parties are primarily con112. Schachter v. Lester Witte & Co., 52 A.D.2d 121, 125, 383 N.Y.S.2d 316, 318
(1976).
113. Schachter, in determining whether the arbitration clause had been fraudulently induced, confined its inquiries solely to the validity of the arbitration clause and left the validity
of the partnership agreement as a whole for the arbitrator to decide. Id. at 123, 383 N.Y.S.2d
at 317.
114. Schwartz, supra note 9, at 1337.
115. Id.
116. Id.
117. Id.
118. Id.
119. Id.
120. See Comment, supra note 23, at 882.
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cerned with maximum legal protection, then the clause should not be
included in the expulsion provisions. 2 '
IV.

Conclusion

Partners frequently underestimate the benefits of an expulsion
clause' because of the optimistic attitude that prevails at the formation of a venture, when they must either trust each other or
forego the deal they are considering. 2 ' Providing for a partner's exit
at the formation stage,"" however, permits the partners to determine
how to handle the removal of a partner in a calm and deliberate
atmosphere, before they know who stands to gain or lose from a particular rule and before negotiating positions are fixed.' 2 5
Uncontrolled dissolution is a threat to the value of a partnership
as a going business."" While the Uniform Partnership Act affords
some limited protection, the real protection, fully authorized by statute, is an advance agreement among the partners." 7 Because the
Uniform Partnership Act's major statutory features can be modified
by advance agreement by the partners, the partnership agreement,
including expulsion provisions, offers a form of unsurpassed flexibility for business ventures." 8
William F. Taylor, Jr.

121. Id.
122. Schwartz states that there is rarely a problem that is more significant to the partnership than how it handles a problem partner and his expulsion, because of the highly polarizing effect that a schism in a partnership has. Schwartz, supra note 9, at 1336.
123. Ribstein, A Statutory Approach to PartnerDisassociation,65 WASH. U.L.Q. 357,
362 (1987).
124. Commentators suggest that an amicable withdrawal or an expulsion from a partnership is more likely if the ground rules have been worked out between the partners in advance of the time they are to be used. Promoting the inclusion of expulsion provisions, however, may be difficult. Bennett, Withdrawing From a Partnership:Advise for a Painless Exit,
30 ADVoC. 20, 20 (1987).
125. Ribstein, supra note 123, at 360.
126. Bromberg, supra note 27, at 668.
127. Id.
128. Id.

